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Delinquency between companies is 
an issue that generates significant 
treasury problems for those who 
suffer from it, as well as being consi�
derable in the macroeconomic and 
structural field, which sometimes 
has economic but also cultural and 
emotional causes. To find out mo�
re about this issue in Andorra and 
Europe, EL PERIÒDIC interviewed 
Pere Brachfield, lawyer, managing 
partner of Brachfield & Asociados 
and director of studies of the Mul�
tisectoral Platform against Delin�
quency (PMcM), and with Joaquín 
Marqués–Pacual, expert in commu�
nication, political science and law, 
have writtenManual contra la morosi-
dad, todas las claves legislativas (Edito�
rial Aranzadi, 2022), a key work to 
understand business delinquency 
and know first hand the legislation 
that has been enacted at European 
level and Spanish to fight it.

–What is business delinquency, why 
does it occur, and in what type of 
payments is it given more?
–��������������������������������Default is a delay in the fulfi�
llment of a payment obligation by 
the buyer, and constitutes an in�
fringement of the credit right of the 
supplier. However, the delinquen�
cy must be differentiated from the 
actual default (bad credit), since in 
the event of late payment, although 
late, it can still occur.

The main causes can be grou�
ped into five categories: 1) lack of 
liquidity and financial problems of 
the client; the debtor company suf�
fers from a cash lag between collec�
tions and payments, and a negati�
ve short–term cash flow occurs; 2) 
Economic causes: These are usually 
companies that generate losses ye�
ar after year or whose profits are in�
sufficient for the business to be vi�
able. The most common cause is a 
drop in sales, which leads to a de�
crease in operating income; 3) Cir�
cumstantial causes: the debtor is 
going through short–term difficul�
ties such as an illness, a business 
accident (factory fire), the loss of a 
major customer, the entry of a fo�
reign competitor, or that has affec�
ted him a bankruptcy of a debtor; 4) 
Cultural causes: The debtor, despi�
te having money, does not pay be�
cause he lacks a business culture 
that dictates that his payment be�
havior must be ethical. This posi�
tion of «for the time being, I do not 
pay» is often encouraged by the so�
cial environment, and 5) emotional 
causes: some debtors who do not 
have solvency problems, do not pay 
for emotional reasons, who are an�
gry with the provider for some dis�
pute trade or that there is an unre�
solved conflict that has damaged 
relations.

With regard to the types of pay�
ments where more is given, inter�
company delinquency tends to in�
crease or decrease in certain sec�
tors due to conjunctural causes. For 
example, the hospitality industry 
has now grown significantly, whi�
le companies in the trade sector ha�
ve significantly reduced their rates.

sures, and the loss of tens of thou�
sands of jobs.

–Is it as important for SMEs as it is 
for large corporations?
–In the event of delinquency, mi�
cro, small and medium–sized en�
terprises incur significant financi�
al costs to straighten out their tre�
asury, while large companies have 
more liquidity and better financial 
resources to deal with it.

–The European institutions have 
been fighting delinquency in com-
mercial operations since the early 
1990s; struggle symbolized by the 
first directive of the year 2000 which 
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blems for SMEs, micro–enterprises 
and self–employed people and can 
even lead to insolvency in many bu�
sinesses. Delinquency generates 

–What are the effects it has on the 
companies that suffer from it?
–������������������������� �Late payments in commerci�
al transactions cause serious pro�

significant economic losses that se�
riously harm the profitability, com�
petitiveness and survival of SMEs 
causing thousands of business clo�

«The solution is 
France: a system 
of offenses and 
sanctions that will 
reduce delinquency 
in a few years»

has since been reformed without 
much effectiveness. What mistakes 
have been made and how can they 
be fixed?

–The key precepts of the Europe�
an Directive of the year 2000, and 
of the Spanish Law of fight against 
the delinquency of the 2004 esta�
blish that the suppliers can claim 
interests of delay and indemnifi�
cations by the expenses of reco�
very in case of delinquency of his 
customers. But in some countries 
of the European Union (EU), such 
as Spain, suppliers do not exercise 
the rights granted to them by law 
for fear of losing customers if they 
claim them. In order to neutralize 
the abuses and bad payment prac�
tices of the buyers, the current an�
ti–delinquency legislation is not 
enough, due to the climate of fe�
ar suffered by the suppliers. Con�
sequently, the solution was imple�
mented by France, which approved 
a system of offenses and sanctions 
that in a few years significantly re�
duced delinquency. In Spain, the 
Grupo Parlamentario Plural pre�
sented in 2020 a bill to amend the 
Law against delinquency to imple�
ment a system of offenses and sanc�
tions similar to that which exists 
in France. Consequently, in order 
to reduce delinquency, it is essen�
tial that this bill comes to fruition 
and that the sanctioning regime be 
approved.

«A code of good 
conduct for 
companies is needed, 
as enacting laws will 
not be enough»

EL PERIÒDIC
ESCALDES–ENGORDANY

@PeriodicAND



Interview with lawyer Pere Brachfield 3 Presentation of the book ‘Manual contra la morosidad, todas las claves legislativas’ Pages 1 and 2 LLL

–How do you rate these two positi-
ons (Spanish and French)?
–The main problem presented by 
the current law against delinquen�
cy is that the substantive measures 
against delinquency that this law 
regulates, – on the one hand, the 
require of default interest that are 
automatically reported with inte�
rest rates of delay that today is ele�
vating, and on the other hand, the 
power granted to the creditor to 
claim from the debtor a reasona�
ble compensation for the costs of co�
llection – in fact they do not apply 
in transactions between compani�
es. In support of this claim we ha�
ve the report on delinquency pu�
blished in 2020 by the Multisecto�
ral Platform against Delinquency 
(PMcM) which showed that, in ca�
se of non–payment of invoices, 86% 
of suppliers never or almost never 
go demand from its delinquent deb�
tors the default interest established 
by law, which is currently at 8% per 
annum; and that 94% of suppliers 
in the event of non–payment of tra�
de credits did not demand from the�
ir debtors legal compensation for 
recovery costs, to which they are en�
titled. The explanation given by the 
PMcM for this widespread waiver is 
the fear that suppliers have of losing 
customers if they request it.

For its part, French law provided 
for administrative sanctions in the 
event of a buyer defaulting. Non–
compliance can be penalized with 
an administrative penalty of two 
million euros, but the fine can re�
ach up to four million euros for le�
gal entities who are repeat offen�
ders in breach of the maximum le�
gal deadlines established by law. In 
the case of individuals who are en�
trepreneurs or self–employed, the 
penalties are 75,000 euros, and can 
reach up to 150,000 euros in case 
of recidivism. Likewise, all contrac�
tual clauses or business practices 

that have the effect of abusively de�
laying the start date of the calcula�
tion of payment terms are prohibi�
ted, and in the event that a debtor 
company practices them, the same 
administrative sanctions will be ap�
plied. which have been established 
for non–compliance with legal pay�
ment deadlines. The results of the�
se measures to combat delinquen�
cy have been very positive, as before 
the enactment of the law, in France, 
the average payment term for com�
mercial operations was 66 days, and 
now, thanks to the regime of sancti�
ons, is 42 days.

–As an expert in the field, what do 
you think is missing?
– In Spain there is a problem of busi�
ness ethics, as unethical practices in 
payments are so ingrained in com�
panies that they have become the 
norm, instead of being an excepti�
on. With this mentality it is difficult 
to eradicate delinquency. Therefo�
re, it is necessary to publish a code 
of good payment behavior for Spa�
nish companies, as the enactment 
of laws will not be enough to impro�
ve the payment practices of com�
mercial operations. In the EU, some 
countries have already developed 
an excellent promotion of ethics in 
the payment behavior of companies 
through codes of conduct and insti�
tutional campaigns.

In addition to the approval of a 
sanctioning regime, a proposal is 
the creation of a new judicial system 
consisting of the creation of com�
mercial courts such as those that 
have existed since the late eighte�
enth century in France (commercial 
courts), which would be a good mea�
sure to unload the courts of first ins�
tance of cases and expedite the reso�
lution of claims of many compani�
es. They would be courts specialized 
in judging exclusively the actions 
that companies exercise against ot�

ment has been in existence for years 
in France, presenting an annual re�
port on the evolution of companies 
payment terms. This report also pro�
vides guidance on the actions taken 
by the authorities to better enfor�
ce the provisions of the anti–delin�
quency law, which has proved to be 
very useful and has greatly influen�
ced the French government’s decisi�
ons to combat delinquency through 
legal rules. In Spain, the bill for the 
creation and growth of companies 
provides for the creation of a state 
observatory of delinquency, which 
will be responsible for monitoring 
the deadlines. This observatory will 
prepare a report on the situation of 
payment terms and delinquency in 
commercial transactions that will 
allow the analysis of the results and 
effectiveness of this law. This report 
will be presented and analyzed in 
the State Council of SMEs. The gover�
nment will then send it to the Cor�
tes Generales and publish it on the 
website of the Ministry of Industry, 
Trade and Tourism. The report will 
include information on the situati�
on of payment deadlines and delin�
quency of public administrations 
that will be provided by the Ministry 
of Finance and Civil Service.

– Is there a country in Europe that has 
managed to curb it individually?
–The Scandinavian countries ha�
ve long since ended delinquency in 
inter–company operations. As an 
example, say that the average pay�
ment terms in these countries are 
around 30 days, while in Spain the 
average payment term is 96 days. 
Sweden is the paradigm of punctu�
ality and paying suppliers within a 
short timeframe. In this country, de�
linquent customers have had to pay 
their creditors a high default inte�
rest rate for more than 30 years, as 
well as compensation for recovery 
costs.

–At the Andorran level, what are the 
peculiarities of delinquency?
–In Andorra, due to the fact that it 
is a small and prosperous country 
that enjoys long–term economic 
stability, there is generally a good 
trajectory of payment behavior of 
companies and a balance of rela�
tions between suppliers and cus�
tomers. In addition, agents opera�
ting in different business sectors 
are often known and if a supplier 
does not know a new customer can 
ask for references in the market on 
their payment behavior, so delin�
quents are isolated and difficult to 
continue operating.

– What system is used to combat it? 
Is there a lack of legislation?
–Information on the solvency, abi�
lity to pay and seriousness of com�
pliance with the obligations of 
buyers is much easier and faster 
to obtain than in other larger co�
untries in which there are count�
less agents involved in a given mar�
ket. In addition, bad reputation is 
an element that, on the one hand, 
makes it easier to identify poten�
tial delinquents and, on the other 
hand, it is a brake for customers 
to incur delinquency, as their de�
linquent behavior will be quickly 
known in the sector.

–Do you think that in the future it will 
be possible to reduce it to a residu-
al economic problem?
–I hope so, but that is why it is ne�
cessary to implement the measu�
res that have worked in other Eu�
ropean states. If something works 
well in another country to mini�
mize delinquency, it is advisable 
to adopt it. However, these are po�
litical decisions that must be ma�
de by legislators, who are not al�
ways afraid of the work or are in�
fluenced by lobbies or partisan 
interests. H

«Scandinavian 
countries have 
long since put an 
end to delinquency 
in intercompany 
operations»

«In Andorra there 
is a good payment 
behavior of 
companies and a 
balance of relations 
between suppliers 
and customers»

her companies in claiming their cre�
dit rights. The provision of judges in 
these courts could be carried out th�
rough a system similar to the fourth 
round, and may choose jurists with 
a recognized career and more than 
10 years of professional practice, 
and who pass a specific course in 
the field, and who were appointed 
by the Governing Chamber of the 
respective higher court of justice of 
the Autonomous Community at the 
proposal of one of the most repre�
sentative employers’ associations in 
the Autonomous Community.

–At the Spanish level, the creation of 
a State Observatory on Private De-
linquency is planned. What will be its 
functions?
– The Observatoire des délais de paie�


	AN_CT_012S_BC00_07_02_22
	AN_CT_013S_BC00_07_02_22

