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oluntary termination of

pregnancy could be decri-

minalized if the mother’s

life was at risk without a
legal offense. In this way, both the
woman and the professional who
performed the abortion would be
exempt from criminal liability, as
the state “understands the situati-
onthemotheris going through and
understands [herdecision], renoun-
cing the sentence, but without ap-
proving the abortion”. This is one
of the conclusions drawn from the
report that the Democratic Parlia-
mentary Group commissioned in
April last year from the Govern-
ment’s expert and adviser on vari-
ous matters, Federico de Montalvo,
who considers that «it is not possi-
ble to legally justify abortion, alt-
hough in certain circumstances
no other behavior may be requi-
red. « And as Montalvo himself ac-
knowledges, very close to the Cat-
holic Church, “if life in formation
is worth the closer the birth, at the
beginning of the pregnancy we can
give more priority at the interest of
the pregnant women”. This, howe-
ver, only lasts until 14 weeks of con-
ception, because once this period
has passed, «the valuation of the in-
terests at stake changes, life in trai-
ning becoming preeminent».

After a thorough analysis of the
Constitution and the Penal Code, de
Montalvo pointsoutthatwhile Arti-
cle 8 of the Magna Carta states that
establishing a mechanism that pro-
tects life in all its phases is a duty
of the public authorities, « it does
not express literally how this pro-
tection should be obtained, nor do-
es it explicitly demand that the cri-
minal classification of certain con-
ducts be resorted to”. Nor does it

that the protection of the unborn
does not necessarily entail an obli-
gation of criminal law to punish
women who abortion. Moreover,
arguments can be put forward to
justify the impunity of the woman
who undergoes an illegal abortion,
since the protection of any legal go-
od is done by providing a set of gua-
rantees [...| and it can be concluded
that punishing thewomanisnotan
adequate guarantee to protect [her]
life [or thatofthe fetus] ”.In thissen-
se, de Montalvo admits that the de-
cision to have an abortion is «a con-
sequence of the anguish caused by
a pregnancy that the woman belie-
ves can frustrate essential aspects of

The expert believes
that the Constitution
does not express
«|iterally» how to protect
life in all its phases

her life», given that in most cases it
is a «true personal drama» and, the-
refore, «it is reasonable for the le-
gislature to bow to suppress a pu-
nishment.» In addition, it is unlike-
ly that any threat of conviction will
deter awoman from her decision to
have an abortion, but in any case,
the only thing that can be done is
to putherinasituation “even more
difficult to develop her project of li-
fe”. Thus, «<it does not seem very cor-
rect tolead the pregnant woman to
exclusion, discrimination or fear»,
nor would it be justified to replace
the criminal penalty with an econo-
mic sanction, as this would not be
«equitable» because its real impact
would depend on the economic le-
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»» The demonstratlon in favor of the right to abortion, on November 25th last year.

vel of the affected.

ILLEGALITY REMAINS / However, de
Montalvo asks not to confuse decri-
minalization with legalization, be-
cause the first - which would be his
proposal-continues to be punished
by law, but in certain circumstan-
ces and with the fulfillment of cer-
tain requirements exceptions are
allowed. In fact, this was the task
of Democrats: to find a mechanism
that does not eliminate or legalize
abortion, but that exempts from
criminal or sanctioning consequen-
ces both women who practice it vo-
luntarily and the health person-
nel who perform it or who report
it to Justice. Thus, de Montalvo be-

lieves that constitutional problems
should not be raised «if the protec-
tion of the life of the nasciturus is
strengthened», with mechanisms
such as prior and mandatory advice
to pregnant women, offering them
the existing alternatives in the
system to the voluntary interrup-
tion or by transmitting clinical in-
formation on the possible risks and
sequelae of the intervention ”. But
this model is an obvious invasion of
women’s privacy, which should ex-
pose (even against their will) their
personal conflict in front of stran-
gers appointed by law. However, de
Montalvo believes that the harm to
awoman’s privacy «does not seem
excessive» if her dignity is guaran-

teed atall times, so thatno pressure
(ethical or religious) could be exer-
ted against her that would conditi-
on her final decision.

Ultimately, it would be a mat-
ter of «replacing criminal protecti-
on in cases where there is a moral
conflict for the pregnant woman,
with a non-criminal protection in
which counseling would be the ins-
trument of protection of life» of the
unborn, as required by the Andor-
ran constitutional framework. In
a gesture to show that this practice
would «fit» in the Principality and
that it is widespread in the most
developed countries, de Montal-
vo refers to the German Penal Co-
de - where until March this year it
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could only be aborted after having
received this compulsory training,
a law of the Nazi era - which stipu-
lated at the time of writing the re-
port that “counseling is at the ser-
vice of the protection of she conti-
nues her pregnancy and opens up
new perspectives on a life with her
child. However, the professor says
that this «foundation» would be «fa-
vorable» in the fight against «the
unfortunate number of abortions
in the medium and long term.»

The 54-page report also covers
the punishable of abortions perfor-
med outside the Principality. Arti-
cle 8 of the Penal Code, in its first
section, states that the law applies
to offenses attempted or commit-
ted in the national territory, as well
as to related or indivisible offen-
ses attempted or committed abro-
ad. However, paragraph 4 specifies
that the offense abroad can only be
prosecutedifitalsoinvolvesacrime
in the State where it was commit-
ted, ifthe sentence has not been ser-
ved orif there has been a prior com-
plaint to the Public Prosecutor’s Of-
fice. Taking the first requirement,
and knowing thatin both Spainand
France abortion is legal in any case,
de Montalvo states thatifan Andor-
ran woman terminates her preg-
nancyinanyoftheneighboring ter-
ritories does not commit any crime
under the laws of her country.

De Montalvo completes his
study with 10 points of conclusion,
in which he recalls that, although
Article 8 of the Constitution pro-
claims the protection of life in all
phases, it does not follow that the
one who is going to be born is the
holder of the right to life. Nor is the
so-called «gradualist conception»
of life impeded, nor is the criminal
routeimposed, «<being able to achie-
ve the protection [of the fetus]» in
other ways. In this protection, pre-
vious advice adapted to women is
used, which must be accompanied
by a socio-economic aid plan if it is
decided to carry out the pregnan-
cy, although, if you choose to have
an abortion, both she and the pro-
fessional who performs the inter-
vention will have no criminal res-
ponsibility, as this would increase
theirvulnerability, especiallyin the
most disadvantaged women. In ad-
dition, he points out that criminal
punishment often endangers a wo-
man’s life or health and insists that
abortion in a country where it is le-
gal does not involve committing
any crime in Andorra. =

Conclusions

Article 8 of the Constitution

proclaims the full protection
oflife in all its phases, which is a re-
inforced model of protection for tho-
se who must be born from gestati-
onto birth.

[t does not necessarily follow

from Article 8 that the person
to be bornis the holder of the right to
life, being able to guarantee protecti-
on at all stages by recognizing it with
a higher constitutional value.

Nor is it impossible to ac-
3 cept the gradualist concep-
tion of life, insofar as it implies that
the one who is to be born is subject
inits evolution to significant biologi-
cal changes.

The requirement of protection for

the unborn does notimpose, as
the only and exclusive mechanism, the
criminal route, and this protection can be
obtained through alternative means.

Among the ways of protecti-

onis the previous advice ai-
med at the mother, offering the opti-
on of continuing the pregnancy and
receiving socio-economic aid.

The protection of the unborn
6 child does not require that
the woman who performs an aborti-
on with her consent be criminally pu-
nished.

Not only does criminal pu-

nishment not guarantee the
protection of the unborn, but it also
increases the vulnerability of women,
especially the most disadvantaged.

Criminal punishment usually

puts awoman’s life or health
atrisk, bothin terms of a ‘clandesti-
ne’ abortion and the fear of possible
complications.

Prior counseling should
9 exempt the woman from cri-
minal liability, but also the professional
who performs the abortion, accor-
ding to the code of good conduct.

Any woman of Andor-
ran nationality who has an
abortion in a country where it is legal

cannot be convicted by the justice of
her country.
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Sefore Christ

From ancient Egypt to the present day, voluntary interruption
pregnancy has been a common practice, despite moral doubts
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Abortion, from the Latin abortus,
is, according to the World Health
Organization (WHO), the termina-
tion of pregnancy before fetal via-
bility. This viability is defined by
thelength ofthe pregnancy or the
weightand [orlength ofthe fetus,
whichisusuallyviable at 28 weeks
of gestation, so the ethical deba-
te about abortion always revolves
around the same question: When
does a person begin to exist? From
minute zero of conception, when
is it already in human form or
from the moment of birth?

This dilemma is not new, it
goes back to antiquity. Civili-
zations as varied as Shennong’s
China (2700 BC), Ancient Egypt,
which in 1500 BC drew up one of
the first medical treatises in his-
tory - the Ebers Papyrus - which
included abortion, classical Gre-
ece - Plato and Aristotle wrote it
down - or the Roman Empire was
already practicing voluntary ter-
mination of pregnancy through
herbs, sharp tools, or even brute
force. The Book of Exodus of the
Old Testament also contempla-
ted:in texts 21, 22 and 23 it is spe-
cified that if a man strikes a preg-
nant woman, but does not cause
her injury, only a fine will be im-
posed, butifthe blow involves the
death of the fetus, he will pay for
it with his own life. However, mo-
re modern later translations spe-
cify that the conviction will only
materialize if the fetus is human-
shaped. Also, in the middle of the
second century, Tertullian main-
tains that the soul and the body
are inseparable elements created
by God from the moment of fer-
tilization, although abortion is a
«necessary cruelty» when the li-

fe of the motherisin danger.In asi-
milar vein, in the Middle Ages, the
Church Fathers, staunch advoca-
tes of immediate animation, clas-
hed with St. Thomas, a supporter
of'successive or delayed animation.
St. Thomas, considered one of the
great theologians of history, elabo-
rated his studies taking into acco-
unt the scarce biological knowled-
ge of the time, and was convinced
that up to 40 days of fertilization
in the case of men, and 80 in the ca-
se of women, souls did not begin to
take shape, which differentiated
a formed fetus from an unformed
one.This noteisimportant because
while the destruction of a formed
fetus incurred a canonical penalty

The PS and feminists
are the only

ones advocating
legalization in the three
basic assumptions

called homicide, in the second, des-
pite being a sin and therefore a cri-
me, the penalty was less severe. In
addition, in the Middle Ages, the
treatment of abortion varied accor-
ding to the conditions of the preg-
nant woman, considering three as-
sumptions: the method used, fe-
tal growth and the intention of the
mother. And in the case of poor wo-
men it was tolerated without re-
morse.

In any case, the ethical dilemma
hassurvived to the presentday, and
while there are countries that con-
sider abortion a fundamental right
ofanywoman withoutexplanation
or exception, there are those who
either do not accept it or do so un-
der certain pre-established legal cri-

teria. It has been talked about in
Andorra foryears, althoughitwas
not until the last legislature that
the Government and the parlia-
mentary groups decided to start
addressing it timidly. Part of this
approachisthereportcommissio-
ned by the Democratic Parliamen-
tary Group to Professor Federico
de Montalvo, which states that the
conflict lies in «how to articulate a
criminal prohibition with the com-
passion that many consider deser-
ving a woman who is in a situation
almost easier»

The Social Democratic Party
(PS) and feminist organizations
are the only ones that have so far
dared to openly defend legal abor-
tion, at least in the three basic ca-
ses (that the pregnancy is the re-
sultofarape, that there is malfor-
mation of the fetus or that there
is arisk to the health or life of the
mother), while the French co-
prince, Emmanuel Macron, has
stated on several occasions on the
issue without hindrance. Especi-
allymemorableishisfirst(and on-
ly) official visit to the country, in
which he stated that it is the An-
dorrans through their vote who
must resolve the conflict, and the
moment when he called for the
incorporation of abortion in the
Charter of Fundamental Rights of
the European Union (EU)lastJanu-
ary, just when the Council of the
EU held the presidency and cap-
tained the association agreement
of the Principality. The Episcopal
Co-Prince, Joan-Enric Vives, for his
part, is limited to avoiding the de-
bate and asking to protect the fa-
mily in all its phases, and therefo-
re Andorra is, together with the
Vatican City and Malta, the only
country of Europe in which abor-
tion cannot be aborted. =




